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Shoring Up Reproductive Autonomy:

Title X’s Foundational Role

By Kinsey Hasstedt

heTitle X national family planning program
was established in 1970 with the express
intent of addressing inequities in access to
contraceptive and related services. Title X
has always prioritized serving patients who are low
income, uninsured, young or otherwise disadvan-
taged, helping them advance their right to exercise
power over their own reproductive decisions.

Title X cannot on its own guarantee any individu-
al’s ability to exercise reproductive autonomy or
realize their own reproductive intentions, including
whether and when to use contraception, become
pregnant and give birth or parent.Yet, for nearly
50 years, the program has affirmed and promoted
people’s reproductive autonomy by supporting
safety-net health centers in providing high-quality
family planning information and services that
center the individual and are delivered free from
coercion, violence or retribution.

However, in part because it serves as a corner-
stone of reproductive autonomy in the United
States, Title X has long been a target of many
social conservatives. The program has come under
intensified attack by the Trump administration,
which is seeking to subvert the program’s intent
and integrity. In doing so, the administration and
its allies have demonstrated unabashed antipathy
for individuals’ access to patient-centered repro-
ductive health services and their right to exercise
reproductive autonomy.

Title X’s programmatic standards are essential to

its value as a catalyst of reproductive autonomy.
Many of the laws, regulations, programmatic
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® The Title X national family planning program provides patient-
centered information and services that advance individuals’

reproductive autonomy.

e Title X's value in helping people exercise their own decisions on
contraceptive use, pregnancy and childbirth must be defended

and even expanded in the face of current attacks.

guidelines and clinical recommendations that
govern the implementation of the Title X pro-
gram have shaped its ability to both protect and
advance people’s ability to realize their own repro-
ductive goals.

Contraceptive choice. Title X affirms individuals’
right to choose whichever contraceptive meth-
ods, if any, best fit their needs and preferences.
TheTitle X statute demands that all patient ser-
vices be voluntary; that standard is implemented
in part by requiring providers to offer a “broad
range of acceptable and effective family plan-
ning methods and related preventive health ser-
vices!”" A long-standing regulatory requirement
that “medically approved” methods be among
the broad range of available options has helped
ensure thatTitle X sites keep pace with contracep-
tive advances—and that the program’s predomi-
nantly low-income patients have access to the
same options available to individuals with greater
resources.? In addition, Title X's grants are critical
to making the program’s mandate of contraceptive
choice a reality for patients, because clinics can
use these funds to help keep methods in stock,
train clinicians and pay for the often extensive

www.guttmacher.org

37


http://www.guttmacher.org

contraceptive counseling patients want and need
(see “Why Family Planning Policy and Practice
Must Guarantee aTrue Choice of Contraceptive
Methods,” 2017).

Informed consent. Title X standards are also
designed to ensure that patients have the ability to
make fully informed decisions about and truly con-
sent to their own reproductive health care. Indeed,
the very principle of informed consent centers

on an individual’s well-being and right to self-
determination (see “Unbiased Information on and
Referral for All Pregnancy Options Are Essential

to Informed Consent in Reproductive Health

Care,” 2018). For patients considering whether to
use contraception, or deciding which method or
combination of methods to use, seeking informa-
tion from aTitle X-supported site has long meant
knowing the provider will deliver individually
tailored counseling. For pregnant patients, Title X
has long guaranteed that a provider will offer com-
prehensive, factual and unbiased information on
any and all options, including parenting, adoption
and abortion: The patient, not the clinician, gets to
decide which options to discuss. And if the patient
wants or is in need of medical services not offered
by that provider, Title X has ensured they are given
timely referrals.

Confidentiality. For decades, Title X has guaran-
teed confidentiality for all patients receiving its
services. This protection is particularly important
for those insured as dependents on someone
else’s health plan, including adolescents, young
adults, and individuals experiencing or threat-
ened by intimate partner violence (see “Why We
Cannot Afford to Undercut theTitle X National
Family Planning Program,” 2017).Title X regula-
tions and guidelines have specifically addressed
the needs of adolescent patients, making clear
thatTitle X—supported providers cannot notify or
require the consent of a minor’s parents or guard-
ians before or after receiving family planning
care (see “Ensuring Adolescents’ Ability to Obtain
Confidential Family Planning Services inTitle X,”
2018).

Evidence-based standards of care. All of these

provisions are supported by evidence-based clini-
cal recommendations thatTitle X providers are
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expected to adhere to (see “More than a Pack of
Pills: The Many Components and Health Benefits
of Quality Family Planning,” 2014). These recom-
mendations were formally published in 2014 and
have been regularly updated by the Centers for
Disease Control and Prevention and the Office of
Population Affairs, which administers theTitle X
program.3The standards affirm the principles

of contraceptive choice, informed consent and
confidentiality. They also address how to deliver
the many services that a patient seeking family
planning care might request, including contra-
ceptive services and supplies, pregnancy testing
and counseling, guidance on becoming pregnant,
basic infertility services, preconception health
care, services to prevent or detect reproduc-

tive cancers, and STl screening and treatment.
Adherence to these clinical standards helps ensure
that everyone who walks through the door of a
Title X—supported provider receives information
and care that solicits and is responsive to their
individual circumstances, and can help them real-
ize their reproductive goals.

The Trump administration is seeking to

transform Title X from an agent of reproductive
autonomy to a tool of government-sponsored
reproductive coercion. Specifically, President
Trump and his allies are trying to undermine

Title X's programmatic standards by altering the
types of entities and services that are eligible for
Title X funding and seeking to overhaul the regula-
tions that govern the program (see “Title X Under
Attack—Our Comprehensive Guide,” 2019). The
administration is attempting to directTitle X funds
to ideologically motivated entities, steer patients
toward certain contraceptive options (such as fer-
tility awareness—-based methods) at the expense of
contraceptive choice, interfere with patients’ deci-
sions about pregnancy (by promoting childbirth
and adoption, and denying abortion information
and referrals), and weaken confidentiality protec-
tions, particularly for adolescents.

Accordingly, the fight against the Trump
administration’s efforts represents a vigorous
defense of the importance of the standards at
the heart of theTitle X program. Multiple family
planning providers and state attorneys general
have filed lawsuits against the administration’s
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new regulations—often referred to as theTitle X
gag rule—with backing from numerous other
stakeholders, including the Guttmacher Institute.*

So far, these arguments have been viewed
favorably by four different federal district courts,
each of which issued court orders in the spring
of 2019 stopping theTitle X gag rule from going
into effect and affirming that it would undermine
the program'’s standards and obstruct patients’
reproductive decision making.

For instance, U.S. District Judge Michael
McShane in Oregon highlighted the fundamental
importance ofTitle X’s nondirective pregnancy
options counseling, including referral, declaring
that the gag rule “is the very definition of directive
counseling” and that it “mandates that providers
provide medical information that patient does not
need and, almost certainly, does not request.”®
Judge McShane further concluded that the rule
“prevents low-income women from making an
informed and independent medical decision."®

Similarly, U.S. District Judge Edward Chen in
California noted that the gag rule “compels
providers to present [pregnancy] options in a
coercive manner and pushes patients to pursue
one option over another,” thus not allowing
individual patients to “take an active role in
processing their experiences and identifying the
direction of the interaction,” as the administration
purports to define nondirective counseling in the
preamble of the gag rule.?®¢ Judge Chen further
found that the rule would hinderTitle X-supported
providers’ mission to promote individuals’ access
to high-quality family planning care.

In his order, U.S. District Judge Stanley Bastian
in Washington emphasized that the rule is
“inconsistent with ethical, comprehensive,

and evidence-based health care.”” His order
further found that the rule “likely violates the
central purpose ofTitle X, which is to equalize
access to comprehensive, evidence-based, and
voluntary family planning.”” And in his order,
U.S. District Judge Richard Bennett in Maryland
repeatedly found the rules to be “coercive, not
‘nondirective.”® Finally, the judges detailed how—
by inappropriately inserting the government
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into provider-patient relationships and forcing
providers to violate their medical ethics—the rule
would force many qualified providers to leave the
Title X program, thus denying individuals access
to contraceptive care.>’

Unfortunately, all four of those rulings were put on
hold by three-judge panels of the Ninth Circuit and
Fourth Circuit Courts of Appeals, which at least
temporarily allowed the gag rule to go into effect.’
As of July 17, 2019, litigation continued but the
Office of Population Affairs was enforcing the rule.

Title X's responsibility to promote reproductive
autonomy must be upheld and expanded.

The robust defense of Title X demonstrated
through current litigation is a welcome validation
of the program’s ability both to make family
planning care more accessible and, especially,

to ensure that such care advances reproductive
autonomy, rather than becoming an obstacle to it.

At the same time, Title X supporters and service
providers should continue to be forward-looking
and strive to understand how the program might
even better serve its patients’ reproductive
autonomy. A 2018 report by the Guttmacher-Lancet
Commission on Sexual and Reproductive Health
and Rights set forth an actionable agenda for what
ensuring reproductive autonomy on a global scale
would require.®This evidence-based report details
how people’s health depends on the realization of
their human rights; emphasizes every individual’s
rights of bodily integrity, privacy and personal
autonomy; and calls for unfettered access to “the
information, resources, services, and support nec-
essary to achieve” this vision, “free from discrimi-
nation, coercion, exploitation, and violence.”"

Clearly, there is a role forTitle X to play in realizing
this vision here in the United States. For example,
withinTitle X, the program could measure the
degree to which it helps individual patients
realize their reproductive autonomy by utilizing
newly developed patient-centered measures of
autonomy and quality of care."'?These types of
patient-centered measures may be even more
important if entities not committed to providing
nondirective, comprehensive family planning
services begin receivingTitle X funds.
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Title X could also be a key resource in broader
U.S. efforts to advance individuals” autonomous
reproductive decision making. This might include
redoubling efforts for family planning providers
outside ofTitle X, such as federally qualified
health centers and private clinicians’ offices, to

adopt the program’s evolving clinical standards of

care. It could also include ensuring thatTitle X's
programmatic standards are included in federal-
level legislation advancing universal health
coverage."®Thus, the current attacks onTitle X
constitute a direct assault on the human rights of
not onlyTitle X patients, but on the rights of low-
income and otherwise marginalized individuals
across the United States. ®

Guttmacher Policy Review | Vol. 22 | 2019

REFERENCES

1.
2.

42 USC 300.

Office of the Assistant Secretary for Health, Office of the Secretary,
U.S. Department of Health and Human Services (HHS), Compliance
with statutory program integrity requirements, Federal Register,
2019, 84(42):7714-7791, https://www.govinfo.gov/app/details/
FR-2019-03-04/2019-03461.

. HHS, Quality family planning, 2018, https://www.hhs.gov/opa/

guidelines/clinical-guidelines/quality-family-planning/index.html.

. Kost K, Declaration of Dr. Kathryn Kost in Support of National

Family Planning and Reproductive Health Association’s (NFPRHA)
Motion for a Preliminary Injunction, State of Washington v. Azar and
NFPRHA v. Azar, 2019, https://www.guttmacher.org/article/2019/03/
guttmacher-institute-declaration-filed-us-district-court-eastern-
district-washington.

. State of Oregon v. Azar, No. 6:19-cv-00317-MC (D. Or. 2019).

6. Order Granting in Part and Denying in Part Plaintiffs’ Motions for

10.

1.

12.

13.

Preliminary Injunction, State of California v. Azar, No. 19-cv-01184-
EMC, N.D. Cal., Apr. 26, 2019, https://www.essentialaccess.org/
sites/default/files/78-2019-04-26-Order.pdf.

. Order Granting Plaintiffs" Motions for Preliminary Injunction, State

of Washington v. Azar, No. 1:19-cv-03040-SAB, E.D. Wash., Apr. 25,
2019, https://www.nationalfamilyplanning.org/file/Title-X-ruling.pdf.

. Mayor and City Council of Baltimore v. Azar, No. RDB-19-1103 (D.

Md. 2019), https://www.courtlistener.com/recap/gov.uscourts.
mdd.450899/gov.uscourts.mdd.450899.43.0.pdf.

. Order on Motions for Stay Pending Appeal, State of California v.

Azar, No. 19-15974, 9th Cir., June 20, 2019, http://cdn.ca9.uscourts.
gov/datastore/opinions/2019/06/20/19-15974.pdf.

Starrs AM et al., Accelerate progress—sexual and
reproductive health and rights for all: report of the Guttmacher-
Lancet Commission, Lancet, 2018, 391(10140):2642—

2692, https://www.thelancet.com/commissions/
sexual-and-reproductive-health-and-rights.

Bixby Center for Global Reproductive Health, University of
California, San Francisco, Measuring women's reproductive
autonomy, no date, https://bixbycenter.ucsf.edu/news/
measuring-women % E2 %80 % 99s-reproductive-autonomy.

Department of Family & Community Medicine,

University of California, San Francisco, Person-centered
reproductive health program, no date, https://fcm.ucsf.edu/
person-centered-reproductive-health-program.

Sonfield A and Keller LH, U.S. health care reform proposals: how
they address sexual and reproductive health care, 2019, https:/
www.guttmacher.org/article/2019/02/us-health-care-reform-
proposals-how-they-address-sexual-and-reproductive-health-care.

[CINainaETea el Policy Review

From the Guttmacher Institute’s policy analysts

Editorial Office: Washington, DC
policy@guttmacher.org

ISSN: 2163-0860 (online)
http:/www.guttmacher.org/about/gpr
© 2019 Guttmacher Institute, Inc.

www.guttmacher.org

40


http://www.guttmacher.org
https://www.govinfo.gov/app/details/FR-2019-03-04/2019-03461
https://www.govinfo.gov/app/details/FR-2019-03-04/2019-03461
https://www.hhs.gov/opa/guidelines/clinical-guidelines/quality-family-planning/index.html
https://www.hhs.gov/opa/guidelines/clinical-guidelines/quality-family-planning/index.html
https://www.guttmacher.org/article/2019/03/guttmacher-institute-declaration-filed-us-district-court-eastern-district-washington
https://www.guttmacher.org/article/2019/03/guttmacher-institute-declaration-filed-us-district-court-eastern-district-washington
https://www.guttmacher.org/article/2019/03/guttmacher-institute-declaration-filed-us-district-court-eastern-district-washington
https://www.essentialaccess.org/sites/default/files/78-2019-04-26-Order.pdf
https://www.essentialaccess.org/sites/default/files/78-2019-04-26-Order.pdf
https://www.nationalfamilyplanning.org/file/Title-X-ruling.pdf
https://www.courtlistener.com/recap/gov.uscourts.mdd.450899/gov.uscourts.mdd.450899.43.0.pdf
https://www.courtlistener.com/recap/gov.uscourts.mdd.450899/gov.uscourts.mdd.450899.43.0.pdf
http://cdn.ca9.uscourts.gov/datastore/opinions/2019/06/20/19-15974.pdf
http://cdn.ca9.uscourts.gov/datastore/opinions/2019/06/20/19-15974.pdf
https://www.thelancet.com/commissions/sexual-and-reproductive-health-and-rights
https://www.thelancet.com/commissions/sexual-and-reproductive-health-and-rights
https://bixbycenter.ucsf.edu/news/measuring-women%E2%80%99s-reproductive-autonomy
https://bixbycenter.ucsf.edu/news/measuring-women%E2%80%99s-reproductive-autonomy
https://fcm.ucsf.edu/person-centered-reproductive-health-program
https://fcm.ucsf.edu/person-centered-reproductive-health-program
https://www.guttmacher.org/article/2019/02/us-health-care-reform-proposals-how-they-address-sexual-and-reproductive-health-care
https://www.guttmacher.org/article/2019/02/us-health-care-reform-proposals-how-they-address-sexual-and-reproductive-health-care
https://www.guttmacher.org/article/2019/02/us-health-care-reform-proposals-how-they-address-sexual-and-reproductive-health-care
mailto:policy@guttmacher.org
http://www.guttmacher.org/archive/GPR.jsp

