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and promote human rights. The pioneering organiza-
tion Forward Together (previously known as Asian 
Communities for Reproductive Justice) argues that repro-
ductive justice will be achieved when all people “have the 
economic, social and political power and resources to make 
healthy decisions about our bodies, sexuality and repro-
duction for ourselves, our families and our communities 
in all areas of our lives.”17(p. 2) Advocates distill the policy 
implications of this aspirational defi nition into three core 
components: the right to have children, the right to have an 
abortion and the right to raise children with dignity and in 
safety. Imprisonment infringes on women’s constitutionally 
protected reproductive rights by confi ning them during 
their reproductive years, denying them access to necessary 
medical care, subjecting them to substandard medical care 
and separating them from their children.18

WOMEN BEHIND BARS
The reproductive health experiences of incarcerated 
women must be understood in the context of the signifi cant 
increases that have occurred in the number of incarcerated 
women in the last three decades. Since the escalation of the 
“war on drugs” in the 1980s, the United States has seen 
an exponential rise in the number of people behind bars, 
from 501,886 at the end of 198019 to 2,287,949 at the end 
of 2013.10 This expansion has been especially dramatic for 
women and even more so for women of color: From 2000 
to 2013, the number of incarcerated females increased by 
30%, whereas the number of incarcerated males grew by 
13%.10 Black women are incarcerated at a rate 2.3 times 
that of white women, and Hispanic women are incarcer-
ated at a rate 1.5 times that of white women.20 The major-
ity of incarcerated women (70%) have been convicted of 
nonviolent crimes, most commonly property and drug-
related offenses,20 which are often tied to the conditions 
of disadvantage that characterize the lives of many women 
enmeshed in the criminal justice system.

Available data illustrate that the prevalence of STDs, 
histories of trauma and abuse, drug addiction and mental 
illness is high among women in prisons and jails—much 

The intersection of women’s reproductive health and rights 
with the criminal justice system made headlines through-
out 2014. Revelations about the coercive sterilization of 
women in prison rocked California,1 and across the coun-
try, women spoke about the pain and indignity of being 
shackled during labor.2 Meanwhile, offi cials in Tennessee 
and Alabama sanctioned the arrest of pregnant and post-
partum women struggling with addiction, claiming that 
incarcerating them protects their fetuses and newborns 
from future harm.3,4

But other developments show that incarceration is far 
from safe for pregnant women and developing fetuses. Also 
in 2014, a pregnant woman being treated with methadone 
was sent to a jail in Texas that subjects all people using opi-
ates to immediate detoxifi cation and withdrawal,5 despite 
evidence that this can lead to a miscarriage or stillbirth.6 
Women in Ohio and New York were forced to give birth 
inside jail.7,8 And another woman in Texas fi led a lawsuit 
against a jail for ignoring her when she went into preterm 
labor. After 12 hours of pleading for help, she gave birth in 
a cell to a baby whose umbilical cord was wrapped around 
its neck; the jail nurse did nothing to revive the baby, who 
died before paramedics arrived.9

These events illustrate the high stakes of incarceration for 
women and the need for greater attention from reproductive 
rights advocates and health care professionals. On any given 
day, more than 213,000 women10—some of them pregnant, 
most of them mothers—are navigating the diffi cult terrain 
of incarceration. The manner in which the criminal justice 
system comes to bear on their reproductive lives and health 
experiences are best understood through the frameworks of 
reproductive justice and health disparities.

REPRODUCTIVE (IN)JUSTICE
AND INCARCERATION
Incarceration presents serious health risks: Prisons expose 
women to violence, sexual assault, injury, communicable 
diseases, and poor nutrition and living conditions.11,12 
Moreover, prisons and jails are highly regimented insti-
tutions that control many aspects of women’s daily lives, 
while frequently failing to meet their basic needs.13 These 
daily conditions of imprisonment, along with the broader 
context of mass incarceration*,14 (especially as it pertains to 
the experiences of poor communities and communities of 
color15,16), are also a matter of reproductive justice.

Women of color developed the reproductive justice 
framework to analyze intersecting forms of  oppression 
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treatment.34 As one court explained in 2008, “Having 
stripped [incarcerated persons] of virtually every means of 
self-protection and foreclosed their access to outside aid, 
the government and its offi cials are not free to let the state 
of nature take its course.”35(p. 517) The Constitution thus 
prohibits correctional offi cials and staff from “intentionally 
denying or delaying access to medical care or intentionally 
interfering with treatment once prescribed.”34(pp. 104–105)

Since many people in jails and prisons lacked access 
to health care before being confi ned,28 the Estelle man-
date makes incarceration, theoretically, an opportunity 
to provide much-needed health care and public health 
interventions.36 All people entering correctional facili-
ties are supposed to get some form of a medical intake 
evaluation, which could be an opportunity for assessing 
their  immediate reproductive health issues—for example, 
screening for emergency contraception eligibility, STDs 
and pregnancy. However, the idea that incarceration is a 
window of opportunity must also be seen as problematic, 
and refl ective of the defi ciencies of our broader health care 
system.

Furthermore, the terms “serious medical needs” and 
“deliberate indifference” leave much to the discretion of 
individual correctional facilities. Incarcerated women face 
many barriers to asserting their rights in court, includ-
ing the diffi culty of proving deliberate indifference—a 
much more stringent standard than medical malpractice.18 
Accordingly, the quality and consistency of health care 
services provided are variable, certainly when it comes to 
women’s reproductive health. This inconsistency is evident 
in surveys that document vast differences in pregnancy 
care and accommodations,37 contraceptive services38 and 
abortion access39,40 in prisons. Indeed, despite the dramatic 
increase in the numbers of incarcerated women, their 
 gender-specifi c health care needs remain largely neglected.

Refl ecting a general lack of oversight, no federal govern-
ment body has established national standards for medical 
care in prisons. Various nongovernmental organizations—
most notably, the American Public Health Association 
and the National Commission on Correctional Health 
Care (NCCHC)—publish voluntary standards (Appendix 
Table 1, Supporting Information), and the NCCHC accred-
its jails and prisons.41,42 However, following these standards 
is optional, and many prisons and jails are not accredited.*

RIGHT TO ABORTION
Courts have consistently affi rmed that a woman’s con-
stitutional right to abortion, as guaranteed by the 14th 
Amendment’s right to privacy, survives incarceration, albeit 
with some limitations.43 While incarceration inevitably 
leads to some restrictions on the exercise of constitutional 
rights, these restrictions are permissible only if they fur-
ther “legitimate penological interests,” such as rehabilita-
tion, deterrence and institutional safety.44 Prison and jail 
offi cials who deny incarcerated women access to abortion 
effectively punish women by forcing them to continue their 
pregnancies.39 In numerous cases, courts have recognized 

higher than it is among the general population and among 
incarcerated men. For instance, one study found a preva-
lence of chlamydia of 14% among women entering jail21—a 
much higher rate than the nationally reported prevalence of 
less than 5% among nonincarcerated women.22 HIV affects 
2.4% of women in prison,23 compared with 0.18% of non-
incarcerated women24 and 1.8% of incarcerated men.25 In 
addition, 50% of women in prison and 80% of women 
in jail report a history of physical or sexual abuse,26 and 
nearly three-quarters of incarcerated women demonstrate 
symptoms of a psychiatric illness.27 This reality results from 
deeply entrenched structural inequalities—poverty, unsta-
ble housing, limited access to health care, undereducation, 
racial discrimination and unemployment—that manifest 
themselves in unequal rates of disease.28

Given that 74% of imprisoned women are between the 
ages of 18 and 44,20 parenting and reproductive health 
issues are important parts of their overall health. The 
majority of women in prison (56% in federal and 62% in 
state prisons) are mothers to minor children, and many 
were primary caregivers before their arrest.29 Once behind 
prison walls, mothers fi nd it very diffi cult to remain con-
nected to their families: More than half of women in state 
prison never see their children for a visit, and collect phone 
calls can cost as much as a dollar a minute.30 Perhaps most 
signifi cantly, incarceration starts the clock on the termi-
nation of parental rights. If a woman cannot arrange for 
someone she knows to care for her children, they will be 
sent to foster care. Under federal law, states are supposed 
to initiate proceedings to terminate a parent’s rights once 
a child has been in foster care for 15 months, a period 
shorter than many prison sentences.30

Previous studies have reported that most incarcerated 
women were sexually active before incarceration (84%) 
and were not using contraceptives prior to arrest (78–84% 
of those who were sexually active); incarcerated women 
also are more likely than those in the general population 
to have had an unintended pregnancy (84% vs. 50%) or an 
abortion (55% vs. 33%).31–33

RIGHT TO MEDICAL CARE
Amid the reproductive and general health care disparities 
that distinguish incarcerated women, there exists a para-
dox that when women are imprisoned, they gain a con-
stitutional right to health care that does not exist outside 
prison walls. The 1976 Supreme Court decision Estelle 
v. Gamble established that “deliberate indifference to [an 
incarcerated person’s] serious medical needs” violates the 
Eighth Amendment’s prohibition on cruel and unusual 

*The NCCHC does not publish the number of jails and prisons that are 

accredited. In 1999, Amnesty International estimated that 25% of pris-
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International, “Not Part of My Sentence”: Violations of the Human Rights 

of Women in Custody, 1999, <https://www.amnesty.org/en/documents/
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the geographic, fi nancial and regulatory obstacles that 
women seeking abortion in the United States routinely face 
are greatly exacerbated for incarcerated women. Many pris-
ons are located in rural areas, making the fact that 89% of 
U.S. counties lack an abortion provider48 all the more limit-
ing. Additionally, more than half the states impose a waiting 
period on women seeking abortion, which may require at 
least two trips to a clinic,49 a signifi cant burden for women 
who must rely on their jailers for transportation.

Furthermore, the Lanzaro decision requiring states to 
cover abortion costs for women who cannot afford them 
reaches only those few states in the Third Circuit.46 More 
commonly, facilities require women to pay not only the 
cost of the procedure, but also costs related to transpor-
tation and correctional staff time. Indeed, while NCCHC 
standards require that prisons and jails seeking accredita-
tion provide “counseling and assistance” to women who 
express the desire to have an abortion, they make no men-
tion of payment or other logistics for this health care.41 The 
American Public Health Association standard is stronger, 
stating that “women must have access to abortion counsel-
ing and services upon request,”42(p. 108) but no institution is 
required to follow these standards.

PREGNANCY CARE
Some 5% of women in jail, 4% in state prison and 3% 
in federal prison report that they are pregnant upon 
intake;25,50 many women fi rst learn they are pregnant in 
prison or jail. There are no reliable national data on the 
exact prevalence of pregnancy among incarcerated women 
or on pregnancy outcomes, including the frequency of 
miscarriage and abortion. Yet it is clear that the quality and 
scope of prenatal care that incarcerated women receive 
vary widely. Unlike abortion care, which is provided for 
incarcerated women exclusively by qualifi ed profession-
als in the community, prenatal care may be provided on-
site by health care personnel employed either by the jail 
or prison, by the local health department or by for-profi t 
companies. In a nationally representative survey of women 
who had experienced a pregnancy while incarcerated, 
94% of those in state prisons and 48% of those in jails 
reported having had at least one obstetric exam during 
pregnancy; only 54% and 35%, respectively, reported hav-
ing received “instructions on child care, exercises, special 
diet, medication, or special testing” while pregnant.25,50 
Although women have brought class-action lawsuits to 
improve pregnancy care and have sought redress after suf-
fering medical neglect, the courts have not articulated a 
clear constitutional standard for the medical care of preg-
nant women beyond the “deliberate indifference” standard 
set forth in Estelle.51

Most pregnant incarcerated women are considered at 
high risk for adverse perinatal outcomes such as preterm 
labor, having a low-birth-weight infant and stillbirth.52 
This is not surprising, given that they frequently had poor 
health status, lived in disadvantaged socioeconomic cir-
cumstances and had limited access to health care before 

that categorically restricting abortion access and forcing 
childbirth do not serve any penological interests.43

Courts have also struck down obstacles to abortion access 
that stop short of outright prohibition. For example, courts 
have struck down the requirement that women obtain a 
court order from a judge authorizing either a temporary 
release (often called a furlough) or transportation in order 
to have an abortion.43 Other courts have held that jails and 
prisons cannot base abortion access on a woman’s ability to 
pay up front for the procedure or transportation.45

By and large, these cases were not decided under the 
standard of the Eighth Amendment’s right to medical care, 
but instead under the 14th Amendment’s privacy standard. 
Thus far, only one appeals court has squarely held that when 
correctional offi cials delay or prevent a woman’s desired 
abortion, they not only violate the 14th Amendment, but 
also display deliberate indifference to a serious medical 
need: That was the Third Circuit Court of Appeals (cover-
ing Delaware, New Jersey and Pennsylvania), ruling in the 
1987 case Monmouth County Correctional Institution Inmates 
v. Lanzaro.46 This decision distinctly recognized the right 
to abortion as the right to health care, and it is the only 
one that has explicitly held that the state must cover the 
cost of the procedure for an incarcerated woman if she can-
not afford it.46 In addition, the Third Circuit has rejected 
the distinction between so-called elective and medically 
necessary abortions. An elective medical procedure is one 
that can be delayed indefi nitely without signifi cant conse-
quences for the patient’s health or life—which is not the 
case with respect to abortion.39,43

PRACTICAL BARRIERS
TO ABORTION CARE
In many cases, the problem is not restrictive policies, but 
the lack of any clear policy at all: A study of state prison 
systems found that one-third had no written abortion 
policy.39 In another study, 68% of correctional health pro-
viders in a national survey reported that a woman could 
obtain an abortion, but providers reported varying degrees 
of assistance with transportation, payment and arranging 
the appointment.40

Even court decisions are ineffective without policies to 
implement them. For example, although the Lanzaro deci-
sion obligated Pennsylvania facilities to provide timely 
access to abortion services and to cover the cost of the pro-
cedure under certain circumstances, a 2012 survey found 
that 35% of jails in the state had no policy on abortion.47 
The remainder incorrectly classifi ed abortion as an elective 
procedure and did not specify the process that a woman 
would need to follow to request an abortion, and most 
incorrectly stated that the correctional facility or the county 
is not fi nancially responsible for elective abortions.

Ultimately, incarcerated women are entirely dependent 
on their jailers for access to the care they need. Thus, even 
if there is no policy prohibiting access to certain types of 
care, in the absence of a clear policy mandating treatment, 
incarcerated women face many barriers to care. Moreover, 
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sive home-based services for women who plead guilty to 
certain felonies; those who complete the program have 
their charges dismissed.59,60 The most robust alternatives 
provide treatment for substance use, mental illness and 
other challenges in order to prevent arrest or incarcera-
tion in the future.

SHACKLING
Of all the issues affecting pregnant, laboring and postpar-
tum women behind bars, shackling has garnered the most 
media, political and legal attention.61 Shackling—the use 
of handcuffs, leg irons, waist chains or other restraints—at 
any point in pregnancy can increase the risk of falls, which 
can lead to placental abruption (separation of the placenta 
from the uterus), hemorrhage and stillbirth. In addition, 
restraints interfere with health care professionals’ ability to 
provide critical interventions when obstetric emergencies, 
such as seizures or fetal distress, arise during pregnancy or 
childbirth. Despite these risks to the pregnant woman and 
her fetus, and despite widespread opposition from health 
professional organizations,42,52,62–64 only 21 states and the 
District of Columbia have passed laws to ban or limit 
shackling.65,66 Furthermore, evidence shows that some 
pregnant incarcerated women in states with antishackling 
laws are still being restrained,13,47,60,67 suggesting the need 
for better monitoring or enforcement.

FAMILY PLANNING
Most incarcerated women are eventually released from 
prison or jail, and tending to their preventive health care 
needs while they are in custody can help them prepare for 
successful reentry to the community. One strategy is to 
assist them with planning for their reproductive futures.68 
This includes preconception counseling for women who 
want to get pregnant, and contraceptive counseling and 
provision for those who want to avoid pregnancy upon 
release. Most incarcerated women (85%) plan to be het-
erosexually active within six months of their release,31 and 
60% want to start birth control before their release in order 
to avoid barriers to access in the community.32 However, 
once women are incarcerated, the majority are not allowed 
to continue birth control methods they were already using, 
and very few facilities provide on-site access to contracep-
tives in preparation for release.38 For example, in one sur-
vey of correctional health providers, only 38% reported 
that birth control was available in the facility; 55% indi-
cated that women were not allowed to continue a method 
they were already using.38

Disruptions in contraceptive use have signifi cant impli-
cations for women in jail, who are often there for short 
periods of time; a lapse in use of a hormonal method puts 
women at risk for unintended pregnancy when they get 
released. While the NCCHC now has a standard address-
ing contraception, meeting that standard is not required 
for accreditation, and the standard does not require on-
site provision of methods.41 In addition, we found no court 
decisions addressing whether contraceptive access is con-

incarceration. Nonetheless, some studies have found that 
incarcerated women are less likely than “similarly dis-
advantaged” women in the community to have preterm 
births, low-birth-weight infants, stillbirths and other 
adverse pregnancy outcomes.53 Importantly, the data must 
be evaluated in light of what we know about grossly inad-
equate care in prisons and jails and the too frequent inci-
dents of pregnant women’s suffering poor outcomes in their 
cells without appropriate medical attention. Moreover, the 
studies should not be taken to mean that pregnant women 
should be incarcerated in order to improve birth outcomes, 
since the outcomes reported are narrow and short-term.53 
Indeed, the medical and public health consensus is that 
incarceration “ultimately [undermines] the health of preg-
nant women and their fetuses.”54(p. 8)

Separated from their usual support networks, and unsure 
of what will happen to their newborns after delivery, incar-
cerated women may fi nd pregnancy and childbirth isolat-
ing and stressful experiences.13 Adding to this, pregnant 
incarcerated women have no control over their environ-
ment and the comforts of daily living we might take for 
granted. For instance, sleeping in a bottom bunk requires 
medical authorization; mealtimes and food are set, making 
it hard for women with pregnancy-related nausea.

As with pregnancy prevalence, no national data exist on 
how many women give birth while in custody. However, 
a report from 1999—the only year for which an estimate 
is available—documented that 1,400 women in 43 state 
prison systems gave birth.55 Given the increase in the 
female incarcerated population since then, this number 
is now likely greater. Women who give birth while incar-
cerated are usually taken to a nearby hospital; however, 
untrained correctional staff may neglect or dismiss their 
symptoms of labor,13 and some women end up giving 
birth in prison or jail. In an attempt to ameliorate women’s 
sense of isolation, doulas have started programs such as the 
Prison Birth Project to support women during labor and 
delivery in the hospital.56,57 These programs are few and far 
between, however, and typically rely on doulas who donate 
their services.

After giving birth, most women are separated from 
their newborn when they return to prison or jail. The 
infant either is cared for by a designated family member 
or goes into foster care. Eight states have nursery pro-
grams inside prison walls that allow some mothers to 
keep their infants for varying periods of time.58 But prison 
nurseries are controversial and do not address the root 
problems underlying women’s incarceration and the fam-
ily disruption that follows. Few states have enough—or 
any—community-based alternatives for women in the 
criminal justice system, a preferable option to incarcera-
tion for women’s well-being and family preservation. The 
goals of such alternatives to incarceration include mini-
mizing harm to children and saving money by allowing 
women to fulfi ll family responsibilities while meeting the 
requirements of their sentence.58 The JusticeHome pro-
gram in New York City combines supervision with inten-
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or not considered serious medical needs. Whether incar-
cerated women are receiving substandard prenatal care, 
prevented from having abortions, pressured into using 
birth control or shackled to the rail of a hospital bed 
during childbirth, what happens to women behind bars 
refl ects the politics of reproduction in the United States. 
To ameliorate these injustices, reproductive health care 
providers and advocates must work not only to improve 
access to reproductive health services for women while 
they are incarcerated, but also to promote policy changes 
that invest in women’s lives outside of prison or jail; 
such efforts will reduce the likelihood of women’s being 
incarcerated and will strengthen the health and well-
being of marginalized women, their families and their 
communities.
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